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Note
Mandating Effective Treatment for
Drug Offenders
by
LISA ROSENBLUM*

Introduction
Over the past twenty years, the United States has attempted to
crack down on illegal drug use by declaring a War on Drugs.
Throughout this effort the federal and state governments have
significantly increased prison sentences for those convicted of drug
possession and use.' Incarceration presumably aims to deter future
offenses, as well as to incapacitate and punish convicted felons.
However, incarceration fails to accomplish these goals when dealing
with drug offenders, as well over 50% will recidivate with a similar
offense within two to three years of their release from prison.2 As a
result, there has been an unprecedented explosion in the prison
population over the past twenty years without a reduction in crime
and without any substantial impact on drug trafficking or usage.' The
U.S. Department of Justice has concluded that:
The traditional adversarial system of justice, designed to resolve
legal disputes, is ineffective at addressing AOD [alcohol and other
drug] abuse. Moreover, many features of the court system actually
contribute to AOD abuse instead of curbing it: Traditional defense
counsel functions and court procedures often reinforce the
* J.D. Candidate, Hastings College of the Law; B.A., University of Michigan.
1. Richard C. Boldt, Rehabilitative Punishment and the Drug Treatment Court
Movement, 76 WASH. U. L.Q. 1205,1206 (1998).
2. DRUG CT. CLEARINGHOUSE & TECHNICAL ASSISTANCE PROJECT, U.S. DEP'T
OF JUST., LOOKING AT A DECADE OF DRUG COURTS 6 (1999), available at
http://wwv.american.edu/spa/justice/publications/decadel.htm [hereinafter DECADE OF
DRUG COURTS].

3. David C. Leven, CuringAmerica's Addiction to Prisons,20 FORDHAM URB. L.J.

641,650 (1993).
[1217]

HASTINGS LAW JOURNAL

[Vol. 53

offender's denial of an AOD problem. The offender may not be
assessed for AOD use until months after arrest, if at all. Moreover,
the criminal justice system is often an unwitting enabler of
continuing drug use because few immediate consequences for
continued AOD use are imposed. When referrals to treatment are
made, they can occur months or years after the offense and there is
little or no inducement to complete the program.

It is apparent that we cannot beat the drug problem in our

society by locking up all of the drug offenders. Prevention of drugrelated crimes through treatment of the underlying disease of
addiction is the only viable alternative. This paper will demonstrate

that treatment is the most effective means of preventing recidivism.
Part I of this paper briefly introduces the concept of drug
treatment courts and the Arizona and California Acts. Part II
postulates that the United States' War on Drugs has focused on the

incarceration of drug offenders in order to deter them and others
from abusing drugs, incapacitate their continued drug use via
confinement, and attain retribution for their disobeyance of the law.
Those who believe we are losing this war advocate rehabilitation
instead of incarceration, and Part II examines the rise and fall of the
rehabilitative ideal. Part III of this paper sets forth the argument that
substance abusing offenders should have the same right to treatment
as other mentally disordered offenders because the American
Psychiatric Association ("APA") classifies "Substance Disorder" and
"Substance Abuse" as mental disorders! Part IV discusses the failure
4. U.S. DEP'T OF JUST., DEFINING DRUG COURTS: THE KEY COMPONENTS,
Introduction (1999), available at http:lwww.ojp.usdoj.gov/dcpolDefinelintro.htm (last
modified Jan. 1997) [hereinafter THE KEY COMPONENTS].
5. AM. PSYCHIATRIC ASS'N: DIAGNOSTIC & STATISTICAL MANUAL OF MENTAL
DISORDERS 176 (4th ed. 1994) [hereinafter DSM IV]. The DSM IV's criteria for
Substance Dependence are:
A maladaptive pattern of substance use, leading to clinically significant
impairment or distress, as manifested by three (or more) of the following,
occurring at any time in the same 12-month period: (1) tolerance, as defined by
either of the following: (a) a need for markedly increased amounts of the
substance to achieve intoxication or desired effect (b) markedly diminished effect
with continued use of the same amount of the substance (2) withdrawal, as
manifested be either of the following: (a) the characteristic withdrawal syndrome
for the substance (refer to Criteria A and B of the criteria sets for Withdrawal
from the specific substances) (b) the same (or a closely related) substance is
taken to relieve or avoid withdrawal symptoms (3) the substance is often taken in
larger amounts or over a longer period than was intended (4) there is a persistent
desire or unsuccessful efforts to cut down or control substance use (5) a great
deal of time is spent in activities necessary to obtain the substance (e.g., visiting
multiple doctors or driving long distances), use the substance (e.g., chainsmoking), or recover from its effects (6) important social, occupational, or
recreational activities are given up or reduced because of substance use (7) the
substance use is continued despite knowledge of having a persistent or recurrent
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of incarceration as a means of reducing the rate of recidivism among
criminals, especially among drug offenders. The addictive property of
drug abuse makes it one of the most difficult crimes to deter; drugs
continue to be available and prevalent within the prison walls, and
expressing our moral condemnation of drug offenders is not making a
dent in the drug epidemic in our society. Therefore, incarceration
does not decrease drug use in our society via deterrence,
incapacitation, or retribution. Part V proposes that treatment should
be mandated for drug offenders. This part examines drug treatment
courts and concludes that rehabilitating drug offenders is a more
successful way to deal with the drug problem than incarcerating them.
However, this section suggests that drug treatment courts' use of
prosecutorial and judicial discretion results in the kind of arbitrary
and unfair decision-making that was criticized in the 1970s. Part V
also discusses the Arizona and California Acts in more depth and
proposes that these Acts result in successful rehabilitation of drug
offenders without compromising fairness and consistency in the
criminal justice system. This section therefore advocates the adoption
of similar initiatives throughout the country. Part VI discusses drug
offenders with co-occurring psychiatric and substance abuse
disorders. Under the Arizona and California Act, dually diagnosed
drug offenders are guaranteed treatment. Mental health practitioners
believe that dually diagnosed individuals require simultaneous
treatment for both disorders.6 Thus, Part VI suggests that proposed
initiatives mandate that the diversion programs provide treatment for
psychiatric, as well as substance abuse, disorders.

physical or psychological problem that is likely to have been caused or
exacerbated by the substance (e.g., current cocaine use despite recognition of
cocaine-induced depression, or continued drinking despite recognition that an
ulcer was made worse by alcohol consumption).
The DSM-IV's criteria for Substance Abuse are:
A. A maladaptive pattern of substance use leading to clinically significant
impairment or distress, as manifested by one (or more) of the following,
occurring within a 12-month period: (1) recurrent substance use resulting in
failure to fulfill major role obligations at work, school, or home (e.g., repeated
absences or poor work performance related to substance use; substance-related
absences, suspensions, or expulsions from school; neglect of children or
household) (2) recurrent substance use in situations in which it is physically
hazardous (e.g., driving an automobile or operating a machine when impaired by
substance use) (3) recurrent substance-related legal problems (e.g., arrests for
substance-related disorderly conduct) (4) continued substance use despite having
persistent or recurrent social or interpersonal problems caused or exacerbated by
the effects of the substance (e.g., arguments with spouse about consequences of
intoxication, physical fights) B. The symptoms have never met the criteria for
Substance Dependence for this class of substance.
6. DENNIS C. ORTMAN, THE DUALLY DIAGNOSED 68 (1997).
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I. Emerging Programs Responding to Drug Offenders
The rate of recidivism is substantially less for those drug
offenders who receive treatment while in prison or jail, but the
success rate of the nation-wide onslaught of drug treatment courts
suggests that treatment outside of the prison setting is even more
effective! Through a rehabilitative, treatment-based approach, drug
courts seek to cure the participants' drug addictions, and thereby
keep them out of the criminal justice system.8 Urinalysis reports for
drug court defendants are usually well over 90% negative, confirming
that there is a drastic reduction in drug use by drug court
participants.9
In the 1970s, critics of the rehabilitative ideal disapproved of the
judicial discretion that resulted from the notion of individual
therapy." The individualized treatment in the drug court setting
represents a dramatic reversal of discretion-limiting laws, such as
sentencing guidelines and mandatory minimums. Drug courts create
informal, non-adversarial procedures in the courtroom, and the judge
has extremely broad discretion to use sanctions for treatment
noncompliance."
Further, prosecutors have the freedom to
determine which defendants are given the opportunity to take
advantage of the program." While drug treatment courts are an
extremely effective means of reducing the rate of recidivism
associated with drug-related crimes while simultaneously creating
space in federal and state prisons for criminals convicted of other,
more violent crimes, as seen from past experience, too much judicial
discretion can lead to arbitrary and unfair decision-making. 3
In 1996, Arizona voters passed the Drug Medicalization,
Prevention, and Control Act of 1996 ("Arizona Act"), which
mandates substituting court-supervised drug treatment and education
programs for incarceration. 4 In 2000, California voters followed suit
and enacted the Substance Abuse and Crime Prevention Act of 2000
("California Act"). 5 These initiatives eliminate judicial discretion in
7. Drug treatment courts are also called drug courts throughout this note.
8. See, e.g., J. Peggy Fulton Hora et al., Therapeutic Jurisprudenceand the Drug
Treatment Court Movement: Revolutionizing the Criminal Justice System's Response to
DrugAbuse and Crime in America, 74 NOTRE DAME L. REv. 439 (1999).
9. DECADE OF DRUG COURTS, supra note 2, at 7.
10. Boldt, supra note 1, at 1231.
11. John S. Goldkamp, The Drug Court Response: Issues and Implicationsfor Justice
Change, 63 ALB. L. REV. 923, 953 (2000).
12. Hora et al., supranote 8, at 466, 477.
13. Boldt, supra note 1, at 1231.
14. Drug Medicalization, Prevention, and Control Act of 1996 (codified at ARIZ. REv.
STAT. ANN. § 13-3412.01 (West 2001)) [hereinafter Arizona Act].
15. Substance Abuse and Crime Prevention Act of 2000 (codified at CAL. HEALTH &
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sanctioning as well as prosecutorial discretion in the determination of
which defendants will participate in the program. 6
The Arizona and California Acts offer the best of both
penological worlds. Like the drug treatment courts, the initiatives
treat drug offenders while saving prison beds for violent offenders.
But unlike the drug treatment courts, the Acts operate without the
arbitrary and unfair decision-making that has plagued the
rehabilitative regime in the past.
U. Reviving the Rehabilitative Ideal
A. The Purposes of Punishment

Every law student learns in his first year criminal law course that
the four theories of punishment in our criminal justice system are
deterrence, incapacitation, retribution, and rehabilitation.'7
I
remember feeling somewhat disenchanted when my professor talked
about the pessimism regarding the efficacy of rehabilitation.
Rehabilitation efforts have revealed that predictions regarding
amenability to treatment are not very accurate.' 8 Further, critics of
rehabilitation find sentencing disparity and indeterminacy inequitable
and psychologically harmful to inmates. 9 Deterrence, incapacitation,
and retribution are important means of protecting society from
people who commit violent crimes, and incarceration is the most
effective means of achieving these three goals.
However,
incarceration is an ineffective means of punishing non-violent drug
offenders.
The American Medical Association (AMA),' the
American Bar Association (ABA), The American Psychiatric
Association (APA),2' and the Centers for Disease Control (CDC),'
have all adopted the medicalization theory of drug abuse. These
established organizations are calling substance abuse a disease, which
requires treatment.23 If drug addiction is a disease, then no amount of
jail time or any other traditional criminal justice sanction will prevent

SAFETY § 11999.20 (West 2001)) [hereinafter California Act].

16. See generally id.; Arizona Act, supra note 14.
17. See generally HERBERT L. PACKER, THE LIMITS OF THE CRIMINAL SANCTION
(1968).
18. See, e.g., ANDREW VON HIRSCH, DOING JUSTICE:
THE CHOICE OF
PUNISHMENTS 12 (1976); Boldt, supra note 1, at 1230-31.
19. VON HIRSCH, supra note 18, at xxxviii.
20. See generally Jefferson M. Fish, Is Our Drug Policy Effective? Are There
Alternatives?, 28 FORDHAM URB. L.J. 3, 52 (2000).

21. DSM IV, supra note 5.
22. Fish, supra note 20, at 52.
23. Id.
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the addict from repeating drug abuse behavior.24 It is therefore seems
logical to conclude that rehabilitation is the only successful way of
decreasing the drug epidemic in our society.
In 1981, the United States declared a War on Drugs, and the
weapon of choice was incarceration. The 1984 Comprehensive Crime
Control Act, the 1986 Anti-Drug Abuse Act, and the 1988 Anti-Drug
Abuse Act expanded and increased federal penalties for drug
trafficking and use.' State Legislatures enacted similar laws that
established mandatory minimum sentences with increased penalties
for drug offenders. 26 Yet, from 1985 to 1989, there was a 93%
increase in possession cases. 27 Today we spend $15 billion in federal
funds and $33 billion in state and local funds to finance this War on
Drugs, and the nation's state and federal prisons now house nearly
300,000 drug offenders.29 Numerous studies indicate that drug
addiction is a multidimensional disease and not merely a matter of
criminal behavior
The traditional adversarial system of justice is
ineffective at controlling drug abuse.3" Despite our efforts for the last
twenty years to deter, incapacitate, and blame drug addicts, we are
losing the War on Drugs.
Deterrence is based on the premise that the threat of punishment
has a restraining effect with regard to criminal conduct.3 A central
notion underlying congressional passage of the Anti-Drug Abuse Act
of 1986 and the 1988 Amendments to the Act was that drug offenders
understood basic utilitarian "cost-benefit" analysis and would
conclude that the penalogical "costs" of their illegal activities
outweighed the "benefits."'33 In order for deterrence to work though,
it must be true that individuals engage in a decision-making process
before committing crimes, but this assumption does not hold true for
many drug-related offenses. By definition, addiction prevents people
24. Hora et al., supra note 8, at 467.
25. Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, 98 Stat. 1976
(codified as amended in sections of 18 U.S.C.); Anti-Drug Abuse Act of 1986, Pub. L. No.
99-570, 100 Stat. 3207 (codified as amended in sections of 21 U.S.C.); Anti-Drug Abuse
Act of 1988, Pub. L. No. 100-690, 102 Stat. 4312 (codified as amended in sections of 21
U.S.C.).
26. Hora et al., supra note 8, at 459.
27. Goldkamp, supra note 11, at 943.
28. Eric Blumernson & Eva Nilson, Policing for Profit: The Drug War's Hidden
Economic Agenda, 65 U. CHI. L. REv. 35,37-38 (1998).
29. MICHAEL MASSING, THE Fix 9 (1998).

30. Hora et al., supra note 8, at 464.
31. See generally THE KEY COMPONENTS, supra note 4.
32. Johannes Andenaes, Does PunishmentDeter Crime?, 11 CRIM. L.Q. 76, 78 (196869).
33. Margaret P. Spencer, Sentencing Drug Offenders: The IncarcerationAddiction, 40
VILL. L. REV. 335,346 (1995).
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from being able to make rational choices, including the ability to
weigh the consequences of their actions. Penalizing drug addicts will
not stop them from recommitting drug-related crimes. In fact, studies
show that illegal drug use is among the least deterrable crimes.'
Incapacitation serves to deny the criminal the opportunity to
inflict harm on society. When enacting the 1986 and 1988 Anti-Drug
Abuse Acts, Legislatures hoped that minimum periods of
imprisonment would "pet the pushers out of our schoolyards and
drugs off our streets."3 However, we are only incapacitating drug
offenders for a short amount of time, and then we are putting them
back on the streets with their drug addictions intact. "Incarcerating
offenders without treating underlying substance abuse simply defers
the time when addicts return to the streets and start harming
themselves and the larger society."36 Further, by incarcerating drug
offenders, we are forcing the early release of drug dealers and violent
criminals due to prison overcrowding.
Retribution regards punishment as a means of expressing moral
condemnation for the criminal offender. By imprisoning drug
offenders, the government and society at large can vent their anger at
those people who they feel cause the drug-related problems in our
schools and neighborhoods. One Senator felt that "the drug abuser's
recreational habit pays for the bullets that kill police officers and
innocent bystanders in the drug war, and even the bomb that
threatened our Secretary of State in Columbia." 37 When enacting the
1986 Anti-Drug Abuse Act of 1986, and the 1988 Amendments to the
Act, members of Congress made it clear that they were increasing the
penalties for retributive purposes. The Anti-Drug Abuse Act
imposed civil fines of up to ten thousand dollars on individuals for
possession of small quantities of drugs, and this amendment was
"designed to hold casual drug users accountable for the murderers,
smugglers, pushers and dealers who exist to meet [their] private
demand."
Rehabilitation is centered around the notion that corrective
penal measures are capable of effectively rooting out and preventing
destructive criminal behavior by treating the criminal and not the

34. David I. Shapiro, Sentencing the Reformed Addict: Departure Under the Federal
Sentencing Guidelines and the Problem of Drug Rehabilitation,91 COLUM. L. REv. 2051,
2072 (1991).
35. 132 CONG. REC. H6555 (daily ed. Sept. 10, 1986) (statement of Rep. Wolpe).
36. U.S. OFF. OF NAT'L DRUG CONTROL POL., NATIONAL DRUG CONTROL
STRATEGY:
2000 ANNUAL REPORT 62. [hereinafter NATIONAL DRUG CONTROL
STRATEGY].

37. 134 CONG. REC. S17,307 (daily ed. Oct. 21,1988) (statement of Sen. McConnell).
38. 134 CONG. REC. H7577 (daily ed. Sept. 14, 1988) (statement of Rep. Edwards).
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crime.39 The type and duration of punishment is determined by the

extent to which the offender's criminal propensities can be reduced
through treatment.
B. Rise and Fall of the Rehabilitative Ideal

From the 1930s through the 1970s, advocates of the rehabilitative
ideal promoted a new concept of punishment based on the promise of
individual therapy.' In 1948, the United States Supreme Court
approved this trend and explained that "[r]etribution is no longer the
dominant objective of the criminal law.
Reformation and
rehabilitation of offenders have become important goals of criminal
jurisprudence."41 However, in the mid-1970s this utilitarian approach
to punishment came under attack.42 The American Friends' Service
Committee ("Friends") wrote an influential report in 1971, which
attacked each of the three characteristics central to a rehabilitative
approach to criminal justice: individualized treatment, indeterminate
sentences, and discretionary decision-making 3
Critics of the
rehabilitative regime argued that these three features made the
system arbitrary and unfair.' The focus is on offenders' need for
treatment rather than the character of their crimes, and therefore
there is judicial discretion to impose different sentences for similar
offenses. 5 Rehabilitation was therefore rejected as a goal of
punishment,4 6 and the government sought to eliminate individualized
treatment, indeterminate sentences, and discretionary decisionmaking by imposing legislation such as mandatory minimums and
sentencing guidelines.
Critics of the rehabilitative ideal have also argued that treatment
programs are usually ineffective.47 A wide variety of rehabilitative
programs - smaller and less regimented institutions, probation, more
intensive supervision on the streets, vocational training, education
and literacy training, psychiatrically oriented counseling programs,
and "community-based" treatment - have been studied, and the
overall results are disappointing.48 However, "[i]t is not easy to
abandon the rehabilitative model, for it was a scheme born to

39.
40.
41.
42.
43.
44.
45.
46.
47.
48.

Boldt, supra note 1, at 1220.
Id. at 1220-21.
Williams v. New York, 337 U.S. 241,248 (1949).
Boldt, supra note 1, at 1221.
Id. at 1223, 1224,1230.
Id. at 1231.
VON HIRSCH, supra note 18, at 12.
28 U.S.C. § 994(k) (2002).
VON HIRSCH, supra note 18, at 14.
Id.
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49

optimism, and faith, and humanism.
Outcomes would arguably improve if we were able, "in
rehabilitation as in medicine, to identify with greater precision the
particular subgroups of offenders who are amenable to different types
of treatment."'' Notions of the medicalization of drug abuse support
the argument that defendants convicted of drug crimes constitute a
particular subgroup of offenders who have an identifiable illness,
which is suitable to particular kinds of treatment. The premise
behind the medicalization approach to substance abuse is that drug
addiction is a disease, and the criminal justice system must respond to
it as such. 1 "Most dictionaries define disease as an illness or sickness.
Alcoholism and drug addiction fit exactly into this definition because
an addiction to alcohol and drugs is a definite and morbid process
that produces characteristic and identifiable signs and symptoms
affecting many organ systems in the body."' 2 The Office of National
Drug Control Policy contends that "[d]rug dependence is a chronic,
relapsing disorder requiring specialized treatment." 3 Moreover, the
AMA, the ABA, the APA, and the CDC have also endorsed the
theory that substance abuse is a disease.' Some of the implications of
the medicalization approach to drug abuse are the need to provide
quality medical care to drug addicts; the idea that regular, frequent
drug use is a mental disorder; the designation of abstinence as the
only acceptable treatment outcome; and the recommendation of
compulsory treatment for those convicted of non-violent drug-related
crimes.55 Whether one adopts any or all of these views, the recent
medicalization of substance abuse calls for a new strategy for fighting
the war on drugs; "it should be a war led by the Surgeon General, not
by the Attorney General."' 6
C. Efficacy of Drug Treatment
"In both the drug treatment and in the treatment research
communities, there is broad consensus that drug abuse treatment
49. Id. at xxxvii.
50. Id. at 16.
51. Fish, supranote 20, at 49.
52. NORMAN S. MILLER, M.D., ADDICTION PSYCHIATRY:

CURRENT DIAGNOSIS

AND TREATMENT 81(1995).
53. OFF. OF NAT'L DRUG CONTROL POL., EXECUTIVE OFF. OF THE PRESIDENT,
TREATMENT PROTOCOL EFFECrIvENESS STUDY 1 (1996) [hereinafter TREATMENT
EFFECTIVENESS STUDY].

54. See DSM IV, supra note 5, at 175; Fish, supra note 20, at 52; Kimberly Theobold,
Liaison Notes, Stress and the Law Student: You Don't Have to Go It Alone, STUDENT
LAWV., Apr. 1998, availableat http://www.abanet.org/lsd/stulawyer/498lia.html.
55. Fredrick Polak, Thinking About Drug Law Reform: Some Political Dynamics of
Medicalization,28 FORDHAM URB. L.J. 351,351 (2000).
56. Fish, supranote 20, at 53.
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works."57
To judge the effectiveness of a program, one must evaluate it
comparatively: how much better do offenders placed in the
program perform than those with similar characteristics who did
not participate? No program is proven effective unless those
enrolled in it show a consistently lower rate of return to crime than
comparable offenders not enrolled.58
Statistics show that "well over 50% of defendants convicted of
drug possession will recidivate with a similar offense within 2 to 3
years.... [But] recidivism among all drug court participants has
ranged between 5 and 28% and less than 4% for graduates." 9
Further, studies indicate that the longer an addict participates in a
treatment program, the greater the probability that he or she will
maintain abstinence as well as other improved measures of treatment
outcome. 6°
Drug addiction is a complex disorder involving a range of
biological, psychological, and often environmental factors. Often a
chronic, relapsing disorder, treatment works when those who abuse
drugs can be engaged and retained in treatment and when other
needed services can be integrated with drug treatment itself and
delivered to help clients resolve the range of problems that
accompany their drug use.6'
Over the past twenty-five years, addiction treatment specialists
and other healthcare professionals have gathered information
regarding the effective diagnosis and treatment of chemically
dependent individuals.62 Identifying the most effective type of
treatment and the population of drug abusers for whom treatment is
most successful is a difficult task.' Three national multiprogram
studies and one statewide study provide analysis of major treatment
modalities:
therapeutic communities (TCs), pharmacological
treatment, outpatient drug-free treatment, and inpatient treatment.6
TCs are most effective for chronic, hardcore drug users who have
failed at other forms of treatment. 6 TCs use a self-help modality,
which was developed by recovering addicts, and they provide a highly
57. TREATMENT EFFECTIVENESS STUDY, supra note 53, at 1.
58. VON HIRSCH, supra note 18, at 13.
59. DECADE OF DRUG COURTS, supra note 2, at 6.

60.

NORMAN S. MILLER, THE PRINCIPLES AND PRACTICE OF ADDICTIONS IN

PSYCHIATRY 207 (1997).
61. Id. at 12.
62. See generally TREATMENT EFFECrIVENESS

STUDY, supra note 53.

63. Id. at .
64. Id. at 3 (The studies are called the Drug Abuse Reporting Program (DARP), the
Treatment Outcome Prospective Study (TOPS), the Drug Abuse Treatment Outcome
Study (DATOS), and the California Drug and Alcohol Treatment Assessment
(CALDATA).).
65. Id. at 4.
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structured residential environment where members move up a
hierarchical chain of command as they demonstrate increased
competency and emotional growth. 66 "TCs view drug use as a
symptom of profound problems of personality, social maladjustment,
inadequate interpersonal skills, little or no education, and few (if any)
marketable job skills. In other words, the problem is the person, not
the drug."' Thus, "the goal of all TCs, and the way they define
clinical effectiveness, is the promotion of a drug-free lifestyle through
psychological habilitation and rehabilitation."6 Studies show that
more than one-third of all participants (including drop-outs)
demonstrate long-term, successful outcomes 1 to 2 years after
treatment.69
Pharmacological treatment consists of either short-term
treatment aimed at achieving detoxification, or long-term, or
maintenance, treatment (e.g., methadone or naltrexone) aimed at
achieving decreased drug use, criminality, and medical problems, as
well as increased productivity, psychological functioning, and social
functioning.]'
Studies show that while methadone maintenance
programs and naltrexone promote long periods of opioid abstinence,
they do not prevent subsequent relapse."
Outpatient drug-free treatment consists of a range of protocols,
including individual or group counseling services, informal peer
discussions, twelve-step meetings, recovery training or self-help and
relapse prevention strategies, and/or vocational counseling:'
Reduced drug use is considered a sign of treatment efficacy in
outpatient programs.' While abstinence is the ideal goal, relapse is
not considered a sign of treatment failure.74 Efficacy is also measured
by improved employment status, reduced criminal activity, and a
variety of psychosocial factors."
Inpatient treatment occurs in a hospital setting with medical
supervision of detoxification.7 6 Hospitals often use the DSM IV
criteria for drug use disorders in their admission policies for inpatient
programs.n Inpatient treatment programs include therapy-based
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.

Id. at 4-5.
Id.
Id.
Id.
Id. at 7.
Id. at 6.
Id. at 10.
Id.
Id.
Id.
Id.

77. Id. (The DSM IV is not used for cocaine abusers. Instead the criteria are as
follows: users whose drug compulsions are uncontrollable, especially heavy freebasers and
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programs, twelve-step programs, and multimodality programs. These
programs include detoxification; individual, group, and family
therapy; education; and training in behavioral techniques, such as
relaxation and exercise. 8 Inpatient programs measure efficacy by
focusing on continuance of a drug-free lifestyle and evidence of
improved psychological functioning and social skills." Treatment
outcome studies show that "[c]ontinuous abstinence is obtained for
88% of those who attend twelve months of continuing care after
inpatient addictions treatment and 93% of those who used an
outpatient program. '
Hi. The Right to Effective Treatment for Drug Offenders
The United States Supreme Court has recognized that the
"deliberate indifference to serious medical needs of prisoners"
constitutes the "unnecessary and wanton infliction of pain proscribed
by the Eighth Amendment,, 8 ' and numerous lower courts have
applied that holding to mental health needs.' With increasing
recognition by the health care industry that drug addiction is a
disease, and with the American Psychiatric Association's
classification of substance-related disorders as a subset of mental
illness, it is time to extend the Eighth Amendment right to treatment
to include drug offenders.
The Eighth Amendment has been interpreted to provide for a
right to psychiatric treatment for mentally disordered offenders.' In
1976, the Supreme Court held that the critical issue in treatment cases
is whether there has been deliberate indifference to a prisoner's
serious medical needs.'
Estelle v. Gamble involved the Eighth
Amendment's protection from physical health needs, but courts have
extended the conclusion to include mental health needs."" For
example, in Bowring v. Godwin, the Fourth Circuit Court of Appeals
found "no underlying distinction between the right to medical care
intravenous drug users; users with physical dependence on other drugs or alcohol; users
with severe medical or psychiatric complications; users with severe psychosocial
impairments; and users who have failed in outpatient treatment.).
78. Id.
79. Id.
80. MILLER, supra note 60, at 207.
81. Estelle v. Gamble, 429 U.S. 97,104 (1976).
82. See, e.g., Casey v. Lewis, 834 F. Supp. 1477, 1544 (D. Ariz. 1993).
83. DSM IV, supra note 5, at 175.
84. Thomas L. Hafemeister & John Petrila, Treating the Mentally Disordered
Offender: Society's Uncertain, Conflicted, and Changing Views, 21 FLA. ST. U.L. REV.

731,769 (1994)
85. Estelle, 429 U.S. at 104.
86. Id. at 97.
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for physical ills and its psychological or psychiatric counterpart." '
The Bowring Court held that, under the Eighth Amendment, prison
inmates suffering from mental illnesses are
entitled to psychological or psychiatric treatment if a physician or
other health care provider, exercising ordinary skill and care at the
time of observation, concludes with reasonable medical certainty
(1) that the prisoner's symptoms evidence a serious disease or
injury; (2) that such disease or injury is curable or may be
substantially alleviated; and (3) that the potential for harm to the
prisoner by reason of delay or the denial of care would be
substantial.

The most widely used psychiatric diagnostic system, the APA's
Diagnostic and Statistical Manual of Mental Disorders, classifies both
"Substance Dependence" and "Substance Abuse" as mental
illnesses.'
Moreover, drug abuse is a treatable disease that is
considered "incurable, and fatal if left untreated."'
Thus, under
Bowring, drug offenders are entitled to psychological or psychiatric

treatment.9'

While Bowring is a Fourth Circuit case, succeeding

courts addressing the issue have followed the analytical model set out

by the Bowring Court.9 In fact, in Reardon v. United States, the Sixth
Circuit applied the Bowring holding to a case involving a prison
inmate who objected to the adequacy of the substance abuse

treatment provided.9 This case illustrates that the Sixth Circuit has

recognized that prisoners with substance abuse disorders have the
same right to treatment as prisoners with other mental disorders.

Moreover, recent cases illustrate that an increasing number of courts
are broadening the scope of the right to treatment of mentally ill

inmates and more closely scrutinizing the nature of the treatment
87. 551 F.2d 44,47 (4th Cir. 1977).
88. Id.
89. DSM IV, supra note 5, at 176.
90. Theobold, supra note 54. "The death rate among opiate addicts is extremely high
relative to normal populations of similar age.... Undoubtedly, mortality associated with
other forms of drug dependence is considerably increased." JESSE B. MILBY, PH.D.,
ADDICTIVE BEHAVIOR AND ITS TREATMENT 109-10 (1981).
91. According to this analysis, under Bowring, all drug addicted inmates (and not just
those convicted of drug-related offenses) are entitled to psychological or psychiatric
treatment. In this Note, the author addresses only those drug-addicted inmates who were
convicted of non-violent drug possession, asserting that, instead of being incarcerated,
these offenders should be diverted to outpatient treatment programs. However, drug
treatment in the prison setting should also be improved so as to provide effective
rehabilitation for drug addicted inmates who were convicted of crimes other than nonviolent drug possession.
92. Hafemeister, supra note 84, at 770.
93. 633 F.2d 218, 218 (6th Cir. 1980) (citing Bowring to explain that petitioner's
objections to the inadequacy of the substance abuse treatment are not a defense to the
disciplinary proceedings, and thus extending the Bowring holding to apply to substance
abuse disorders).
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being provided in the correctional setting.' In fact, many courts now
examine how well the treatment provided matches the needs of each
individual mentally disordered inmate.95
If courts were to extend the right to treatment for mentally ill
inmates to include those with substance abuse disorders, and examine
the drug treatment presently provided in correctional institutions,
they would find that the substance abuse treatment provided in the
prison setting is inadequate to address the needs of drug offenders.
"An Institute of Medicine (IOM) assessment of correctional drug
treatment found that prison-based drug treatment rarely reduces
post-release criminal recidivism and drug use relapse. 9 6 However,
those offenders diverted to drug treatment courts are more
successfully rehabilitated than those treated in prison."
IV. Ineffectiveness of Incarceration
Incarceration as a means of reducing the rate of crime in this
country has failed. From 1980 to 1990, incarceration in state and
federal prisons doubled, yet there was still an increase in violent
crime during this period.9 " "The nation's incarcerated population is
now more than 1.8 million."

"On December 31, 1999, state prisons

were operating at between 1% and 17% above capacity, while federal
prisons were operating at 32% above capacity."" This country's
prison overcrowding is due in large part to the increase in the number
of incarcerated drug offenders. From 1990 to 1998, the contribution
of drug offenses to total incarceration growth was 19%."' In 1997,
94. Hafemeister, supra note 84, at 771. In Coleman v. Wilson, a district court in
California held that, in order to analyze the objective question of whether a mental health
care delivery system is so deficient that it deprives seriously mentally ill inmates of access
to adequate mental health care, it is appropriate to focus on the following six components:
(1) a systematic program for screening and evaluating inmates to identify those in
need of mental health care; (2) a treatment program that involves more than
segregation and close supervision of mentally ill inmates; (3) employment of a
sufficient number of trained mental health professionals; (4) maintenance of
accurate, complete and confidential mental health treatment records; (5)
administration of psychotropic medication only with appropriate supervision and
periodic evaluation; and (6) a basic program to identify, treat, and supervise
inmates at risk for suicide.
912 F. Supp. 1282,1298 (E.D. Cal. 1995).
95. Hafemeister, supra note 84, at 771-72.
96. BUREAU OF JUST. STAT., U.S. DEP'T OF JUST., DRUGS, CRIME, AND THE
JUSTICE SYSTEM 202 (1992).
97. DECADE OF DRUG COURTS, supra note 2, at 6.
98. Spencer, supra note 33, at 367.
99. NATIONAL DRUG CONTROL STRATEGY, supra note 36, at 62.
100. BUREAU OF JUST. STAT., U.S. DEP'T OF JUST., PRISON STATISTICS (last revised

Jan. 3, 2001), availableat http:llwww.ojp.usdoj.gov/bjs/prisons.htm.
101. Id.
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drug offenders
occupied over 60% of the beds in federal prison, and
prison.
21% in state
The financial costs of operating prisons are extraordinary. States
spent an estimated $22 billion on prisoners in fiscal year 1996; the
average annual operating expenditure per inmate is $20,100.'1°
Approximately $2 billion a year is spent by the United States Bureau
of Prisons to incarcerate drug offenders alone." Drug treatment for
criminally active addicts "offers the potential of reducing crime by
two-thirds at about half the cost of incarceration alone.""0 5
Incarceration as a means of deterring criminals is failing because
the government is spending too much of its money and resources
imprisoning the offenders who will have the least effect on the crime
rate. Low-level drug offenders, i.e., those with little or no prior
criminal history, no violent offense behavior, and no involvement in
sophisticated criminal activity serve an average sentence of 5.75 years
before release." 6 They constitute 21.2% of all sentenced federal
prisoners and 36.1% of all prisoners incarcerated for drug crimes.
Among low-level drug offenders, sentences have increased 150%
above what they were prior to the implementation of the Guidelines
and the Anti-Drug Abuse Acts of 1986 and 1988.'0° Once in prison,
these offenders develop relationships with high-level offenders who
give them an education in "advanced-drug trafficking" and help them
to identify as members of an operational drug culture."
Incarcerating low-level drug offenders is not only ineffective and
expensive, but it also perpetuates the drug problem in this country.
"[I]ncarceration without treatment is fiscally irresponsible and
In 2000, fortynot an adequate solution for drug related crime."'
four federal institutions offered residential substance abuse
treatment, and in 1998 nearly 34,000 inmates participated in Federal

102. NATIONAL DRUG CONTROL STRATEGY, supra note 36, at 62; BUREAU OF JUST.
STAT., U.S. DEP'T OF JUST., SUBSTANCE ABUSE AND TREATMENT OF STATE AND

FEDERAL PRISONERS, 1997 (last modified Jan. 5, 1999), available at
http:/wwxv.ojp.usdoj.gov/bjs/abstractlsatsfp97.htm.
103. BUREAU OF JUST. STAT.S, U.S. DEP'T OF JUST., STATE PRISON EXPENDITURES,
1996 (last revised Aug. 20, 1999), available at http://www.ojp.usdoj.govl
bjs/abstract/spe96.htm.
104. MASSING, supra note 29, at 272.
105. NATIONAL DRUG CONTROL STRATEGY, supra note 36, at 62.
106. Spencer, supra note 33, at 368.
107. Id.
108. Id. at 368-70.
109. Id. at 370-71.
110. Hora et. al., supra note 8, at 486 (quoting THE BAR ASS'N OF BALTIMORE CITY,
THE DRUG CRISIS AND UNDERFUNDING OF THE JUSTICE SYSTEM IN BALTIMORE CITY,
SUPPLEMENTAL REPORT OF THE RUSSELL COMMITTEE 28 (1992)).
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Bureau of Prison treatment services.' Drug offenders participating
in these federal treatment programs are 73% less likely to be rearrested and 44% less likely to use drugs than those who do not
participate in treatment." However, there are numerous obstacles to
providing effective treatment in jails and prisons. Due to limited
resources, treatment providers in jails and prisons are not able to
offer offenders who have a wide variety of drug addictions the
individualized attention and treatment they most likely need. This
is especially true for the 13% of the prison population that is dually
diagnosed.
These inmates need simultaneous psychiatric and
substance abuse treatment, "1 and most prisons do not have the
resources to provide adequate treatment for either disorder."6 It is
also difficult to provide incentives for inmates to take advantage of
the treatment programs. Further, it is not always possible to separate
inmates enrolled in treatment from the general prison population,
exposing those involved in treatment to the negative influences of
their fellow prisoners."' Lastly, since the length of an inmate's
sentence is often shorter than the length of time needed to
successfully overcome addiction, the chance of successful
rehabilitation is diminished." 8
V. Mandating Treatment for Drug Offenders
A. Drug Treatment Courts

The most groundbreaking alternative to incarceration for drugabusing offenders is the drug treatment court. Drug courts provide
certain offenders with a means to avoid a conviction or incarceration
by participating in a structured rehabilitation program."9 One
participant of the Rochester drug court expressed gratitude for the
opportunity to recover from her drug addiction: "I had spent every
day stealing for the money to buy drugs, and every free minute
getting high. I got caught numerous times, but still I couldn't stop. I
had no support system, and no incentive to stop. Drug court finally

111. NATIONAL DRUG CONTROL STRATEGY, supra note 36, at 62.
112. Pamela L. Simmons, Comment, Solving the Nation's Drug Problem: Drug Courts
Signal a Move Toward TherapeuticJurisprudence,35 GONZ. L. REv. 237,253 (2000).
113. Id. at 254.
114. NATIONAL DRUG CONTROL STRATEGY, supra note 36, at 62.
115. ORTMAN, supra note 6, at 68.

116. Hannah T. S. Long, The "Inequitability" of Incarceration,31 COLUM. J.L. & Soc.
PROBS. 321,342 (1998).
117. Simmons, supra note 112, at 254.
118. Id.
119. Id. at255.
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provided me with both."'1 20 The National Center on Addiction and
Substance Abuse (CASA) at Columbia University concluded that:
Drug Courts have been more successful than other forms of
community supervision in closely supervising drug offenders in the
community, placing and retaining drug offenders in treatment
programs, providing treatment and related services to offenders
who have not received such services in the past, generating actual
and practical cost savings, and substantially reducing drug use and
recidivism while offenders are in the program.2
Over 600 drug courts have been implemented or are in the
process of being developed.'2 Drug courts currently exist in forty-two
states and the District of Columbia, as well as in one federal district
court.'2'
Since the first programs opened [over] a decade ago, more than
140,000 drug-using offenders.., have entered comprehensive
programs that include frequent drug testing, supervision, treatment,
judicial monitoring, and court-mandated sanctions. More than 71
percent of these individuals have either successfully completed such
a program or remain active participants in one. 24
Drug courts operate in one of two ways: the defendant either
enters a deferred prosecution program or a post-adjudication
program. Courts operating as a "deferred prosecution program"
identify "suitable" defendants within days of their initial arrest, and if
a defendant is deemed appropriate for diversion into treatment, then
the court will stay the charges."z These programs capitalize on the
fact that a "drug addict is most vulnerable to successful intervention
when he or she is in crisis (i.e., immediately after initial arrest and
incarceration)."'26 If the participant successfully graduates from the
treatment program, then the charges are dismissed. By deciding to
participate in the treatment program, the defendant effectively waives
his presumption of innocence as well as his constitutional trial rights.
Participants who fail to complete the treatment may contest their

120. John Feinblatt et al., Institutionalizing Innovation: The New York Drug Court
Story, 28 FORDHAM URB. L.J. 277,286 (2000) (quoting Susan K. Knipps & Greg Berman,
New York's Problem-Solving Courts Provide Meaningful Alternatives to Traditional
Remedies, 72 N.Y. ST. B.J., June 2000, at 8,10.

121.

NAT'L DRUG CT. INST., DEVELOPMENT AND IMPLEMENTATION OF DRUG

2 (1999) [hereinafter DRUG COURT SYSTEMS] (quoting Steven Belenko,
Research on Drug Courts: A CriticalReview, I NAT'L DRUG CT. INST. REV., 10 (1998)).
122 Id.at 1.
123. DECADE OF DRUG COURTS, supranote 2, at 3.
124. DRUG COURT SYSTEMS, supra note 121, at 1.
125. Boldt, supra note 1, at 1255.
126. Hora et al., supra note 8, at 474 (quoting Judge Jeffrey Tauber, CAL. CENTER FOR
COURT SYSTEMS

JUD. EDUC.

& RES., DRUG

COURTS: A JUDICIAL MANUAL 9(1994)).

127. Boldt, supra note 1, at 1255.
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guilt at a full adversarial trial."z The fact of treatment may be used to
prove that the defendant was indeed involved with drugs, 29 but the
deferred status of these cases makes it more difficult for district
attorneys to prosecute them because evidence may become stale or
lost and witnesses may disappear.'
Courts operating as a "postadjudication program" accept guilty defendants as a condition on the
deferral of their sentences. 3' The defendant's knowledge that the
judge will consider his or her progress when sentencing is added
incentive to complete the program successfully.'
If the defendant
completes the program, an appropriate probationary sentence is
imposed or the case is dismissed.
Drug courts treat drug abuse as a multidimensional disease,
consisting of biological, psychological, and social factors." Each drug
treatment court program differs, but many of them start with
detoxification, stabilization, counseling, drug education, and
therapy.'35
After participants have responded to the initial
detoxification and stabilization, the program provides other services
relating to personal and educational development, job skills, and
employment.'
Some drug courts require participants to obtain a
high school diploma or GED certificate, to get or keep a job, and to
get sexual, emotional, and/or domestic-abuse counseling." Housing,
family, and medical services are frequently available throughout the
program, and approximately 40% of the reporting programs offer
acupuncture services.' 3 Throughout the treatment program, the drug
court judge oversees the treatment of the participants and requires
them to submit frequent, or in some courts, daily urine samples.
Drug court judges hold hearings before an audience full of
offenders .... They exhort, threaten, encourage, and congratulate
participants for their progress or lack thereof. The court hearing is
used to educate the audience as well as the individual offender on
the potential consequences of the program. Offenders who have
T

128. Id. at 1255-56.
129. Development in Law: Alternatives to Incarceration,111 HARV. L. REV. 1863, 1918
(1998).
130. Hora et al., supra note 8, at 514.
131. J. Sheila M. Murphy, Drug Courts: An Effective, Efficient Weapon in the War on
Drugs,85 ILL. BJ. 474,476 (1997).
132. Id.
133. Id.
134. Hora et al., supra note 8, at 464.

135.

1997 DRUG COURT SURVEY REPORT: EXECUTIVE
(1997), available at http://www.american.edu/academic.depts/spa/justice/
publications/execl.htm.
136. Id.
137. Murphy, supra note 131, at 477.
CAROLINE S. COOPER,

SUMMARY

138. COOPER, supra note 135.

139. Hora et al., supra note 8, at 475.
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failed the program are seen early in the hearing before a full
audience of participants; successful graduates are often handed

diplomas by the judr0e, accompanied by the applause and
congratulations of staff.
Drug courts recognize that drug addicts are expected to relapse
Sanctions are imposed for
in the course of their treatment.
treatment noncompliance, not to punish the addict, but to augment
the treatment process. 42 Sanctions range from increasing the
frequency of court status hearings, urinalysis, or treatment services to
ordering incarceration for over two weeks." According to the Drug
Resource Center, in most drug courts, treatment usually lasts one
year.'" However, many drug courts increase or decrease the duration
of an individual's treatment program to encourage adherence to the
court rules. 45

"Drug courts are continuing to achieve cost savings for the
justice system, particularly in the use of jail space and probation
services."' "Oregon estimates that the Portland Drug Court saved
state taxpayers $10,223,532 in avoided costs over a two year period.
Furthermore, it was estimated that the ratio of benefit to the Oregon
taxpayer was $10 saved for every $1 spent on drug court.""

The

average cost for drug court treatment ranges between $1,200 and
Savings in jail beds alone are at least $5,000 per
$3,500.' 4
defendant.'49 This estimate does not factor in the value of the added
capability to incarcerate the more serious offenders, the reduction in
police overtime and other witness costs, or the grand jury expenses
for those jurisdictions with an indictment process that would
otherwise be required if these cases proceeded in the traditional
Further, most programs report that a substantial
manner. 50
percentage of the participants who came into the program
unemployed and on public assistance are able to gain employment
while in the program and leave the program self-supporting."
140. JAMES A. INCIARDI, ET AL., DRUG CONTROL AND THE COURTS 71-72 (1996).
141. Hora et al., supra note 8, at 469.
142. Id. at 468-69 (quoting GEN. GOV'T DIVISION, U.S. GOV'T Acar. OFF., DRUG
COURTS:

INFORMATION ON A NEW APPROACH TO ADDRESS DRUG RELATED CRIME

23 (1995)).
143. COOPER, supra note 135.

144. Hora et al., supra note 8, at 508 (quoting GEN. GOV'T DIVISION, U.S. GEN. ACCr.
OFF., DRUG COURTS: INFORMATION ON A
RELATED CRIME 17 (1995)).

145.
146.
147.
148.
149.
150.
151.

NEW

APPROACH TO ADDRESS DRUG-

Id. at 509.
DECADE OF DRUG COURTS, supra note 2, at 16.
DRUG COURT SYSTEMS, supra note 121, at 7.
Id. at 16.
Id.
Id.
Id.
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"The model drug court selects from a target population that
includes people likel to take advantage of and succeed in the
treatment program. ' 1 2 Most programs limit drug court to those
defendants charged with lesser crimes and simple drug possession."
Each program has its own statutory eligibility requirements, and in
each program the district attorney is the gatekeeper as to which
candidates are given the opportunity to take advantage of the
treatment program. As a result of the criteria placed on the type of
offenders who can participate, as well as the fact that the district
attorney has the sole right to determine which defendants may enter
the program, the Drug Court system currently reaches only 1-2% of
non-violent offenders. -" There are defendants all over the country
who are eligible for diversion into a drug treatment court but are
nevertheless incarcerated because the district attorney did not choose
to give that arrestee an opportunity to enter the program. In
Woodward v. Morrissey, for example, the petitioner applied for and
was denied admission to Drug Court, pursuant to a veto by the local
district attorney. 55 The Court held that, "[i]n addition to other
statutorily excluded parties, persons whose application forms do not
bear the apXproval of the District Attorney are ineligible for the
program. ' The Court explained that "[t]he Act does not provide
for judicial review of the District Attorney's disapproval or veto of a
Drug Court application."'57 In Louisiana v. Taylor, three defendants
pleaded guilty to drug charges and were referred to the Drug Court
Probation Program by the trial court without recommendation by the
State.5l 8 However, the Court of Appeals held that a defendant may
only be considered for the Drug Court Probation Program upon
recommendation of the district attorney. 59
B. Arizona and California Acts
In 1996, the voters in Arizona recognized that treatment is
immensely more successful than incarceration when dealing with nonviolent drug offenders:'60
The drug problems of non-violent persons who are convicted of
personal possession or use of drugs are best handled through court
These
supervised drug treatment and education programs.
152.
153.
154.
155.
156.
157.
158.
159.
160.

Murphy, supra note 131, at 476.
Simmons, supranote 112, at 256.
Id.
991 P.2d 1042, 1043 (1999).
Id. at 1044.
Id.
769 So. 2d 535, 536 (2000).
Id. at 539.
Arizona Act, supra note 14, § 2.
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programs are more effective than locking non-violent offenders up
in a costly prison. Pilot programs in Arizona that provide
treatment alternatives to prison for low level drug offenders have a
73 % success rate and cost roughly 1/8 as much as prison."'
Therefore, voters passed the "Arizona Act," which expanded the
state's pilot drug intervention programs by requiring that non-violent
persons convicted of personal possession or use of drugs undergo
court-supervised mandatory drug treatment programs and
probation.62 Three years later, the California voters relied on a
Report Card prepared by the Arizona Supreme Court, which stated
that the Arizona law is "resulting in safer communities... and is
helping more than 75% of program participants to remain drug free,"
to enact the "California Act."'" The "California Act" mandates that
any person convicted of a non-violent drug possession offense be
sentenced to probation, instead of incarceration." As a condition of
probation, the offender is required to participate in and complete an
appropriate drug court treatment program.'6
The Arizona and California Acts ("Acts") are very similar to the
drug courts operating throughout the country, but they operate
without the judicial and prosecutorial discretion that plague the drug
treatment courts. The Acts eliminate the drug court system's judicial
discretion in rewarding and sanctioning participants. Like the drug
courts, the Acts sanction drug related probation violations. However,
while the court may intensify or alter the drug treatment plan, the
court generally may not sanction the defendant with incarceration
until the defendant's third offense.166 By defining the sanctions
available to the trial court judge, the Acts eliminate the individualized
treatment, indeterminate sentences, and discretionary decisionmaking, which pervade the drug court systems. The Acts also
M

161. Id.§ 2(D). The Arizona voters also took into account that "violent offenders are
not adequately punished due to the prison over-crowding crisis in Arizona, [and] placing
non-violent persons who are convicted of personal possession or use of drugs in courtsupervised drug treatment and education programs will free up space in our prisons so that
there is room to incarcerate violent offenders and drug dealers." Id.§ 2(E).
162. Id.
163. California Act, supra note 15, § 2.
164. Id. §3.
165. Id.
166. In California, for the first violation of probation, the trial court shall revoke
probation if the state proves by a preponderance of the evidence that the defendant poses
a danger to the safety of others. For the second violation of probation, the trial court shall
revoke probation if the state proves by a preponderance of the evidence either that the
defendant poses a danger to the safety of others or is unamenable to drug treatment. Id.
§ 6. In Arizona, when a participant violates his or her probation, the court shall select the
additional conditions it deems necessary, including intensified drug treatment, community
service, intensive probation, home arrest, or any other such sanctions short of
incarceration. Arizona Act, supra note 14, § 7.
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eliminate the prosecutorial discretion in determining which eligible
defendants are given the opportunity to participate in the treatment
program. The Acts exclude certain statutorily defined offenders from
their provisions mandating treatment, and there is no prosecutorial or
judicial discretion to refuse an eligible defendant."
The Arizona Act resulted in 551 prison diversions in the first
year of operation.'6 In that year, 61.1% of the probationers in the
treatment programs completed the program successfully. 69 Further,
76.3% of the participants' urinalyses were negative, which indicates a
high level of compliance. 7 '
Approximately three out of five
probationers placed in drug treatment successfully completed it in
less than ninety-five days, and three out of four remained drug free. 7'
In 1996, the Arizona voters took into consideration the financial
savings, which theoretically would result from imposing mandated
treatment instead of incarceration on drug offenders: "Over the next
decade hundreds of millions of dollars can be saved by using
mandatory drug treatment and education programs as an alternative
to prison. ' ' 12 For the fiscal year 1997-1998, the Arizona Supreme
Court reported cost savings of over $2.5 million statewide. 3 Four
years later, the California voters relied on the financial savings
reported by the Arizona Supreme Court in enacting the California
Act.'74 A provision of the Arizona Act provides for the creation of
the Drug Treatment and Education Fund (DTEF), which is funded
from a percentage of the revenues from luxury taxes on liquors. 5
Fifty percent of the money is used "to cover the costs of placing
persons who abuse controlled substances," and the remaining 50% "is
transferred to the Arizona Parents Commission on Drug Education
167. California Act, supra note 15, §§ 3-4; Arizona Act, supra note 14, § 3.
168. Arizona Act, supra note 14, § 10.
169. Id. § 5.
170. Id. § 6. Not enough time has elapsed since the inception of the Arizona Act for the
collection of data to accurately reflect recidivism rates. Id.
171. Id. § 11.
172. Id. § 2.
173. ADULT SERVICES DIVISION, ARIz. SUP. Cr., DRUG TREATMENT AND
EDUCATION FUND LEGISLATIVE REPORT, FISCAL YEAR 1997-1998, at 7 (1999)

[hereinafter DTEF]. The following steps were taken in estimating cost savings: the
number of diverted probations (551) was multiplied by the fiscal year daily prison rate of
$50.25, which was then multiplied by the average days diverted (the assumption was that
probations would be diverted from prison an average of six months). These steps
provided the total prison costs that would have been incurred had these offenders not
been placed on probation ($5,053,014). Then the total prison savings were reduced by the
cost of providing supervision and DTEF services ($306,399). Finally, the probation costs
and the DTEF expenditures were subtracted from the prison savings, resulting in a net
savings of $2,563,062. Id. at 11.
174. California Act, supra note 15, § 2.
175. DTEF, supra note 173, at 1.
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and Prevention programs that increase and enhance parental
involvement and increase education about the serious risks and public
health problems caused by the abuse of alcohol or controlled
substances." 6 The Arizona Act further provides that offenders
enrolled in the treatment program are required to pay for their
participation to the extent of their financial ability.7 The Arizona
Supreme Court report states that 77.1% of offenders placed on
probation under the Arizona Act made at least one payment to cover
treatment costs17 8
It is too soon to report on the effects of the California Act, but in
December, 1999, California voters were confident that "[n]on-violent,
drug dependent criminal offenders who receive drug treatment are
much less likely to abuse drugs and commit future crimes, and are
likelier to live healthier, more stable and more productive lives."'79
Consequently, "[c]ommunity safety and health are promoted, and
taxpayer dollars are saved, when nonviolent persons convicted of
drug possession or drug use are provided appropriate communitybased treatment instead of incarceration."'' If the California Act is
as successful as the Arizona Act has been, then it will go a long way
toward addressing the drug problem in a fiscally responsible and
effective manner.
The Arizona and California Acts strike a balance between the
benefits of rehabilitating drug abusers and the problems associated
with judicial and prosecutorial sentencing and sanctioning discretion.
It seems a logical conclusion that every state in the country should
adopt initiatives resembling the Arizona and California Acts. If all
states eliminated the use of incarceration for defendants convicted of
non-violent drug possession and instead mandated that these
defendants successfully complete an outpatient treatment program, it
might very well represent the first successful battle in the War on
Drugs.
C. Dual Diagnosis

"The results of the ECA (Epidemiologic Catchment Area) study
revealed that more than 50% of the drug abusers had at least one
additional mental disorder."' 8' Moreover, correctional institutions
house an enormous percentage of the dually diagnosed population."
176.
177.
178.
179.
180.
181.
182-

Arizona Act, supra note 14, § 7.
Id.
DTEF, supra note 173, at 6.
California Act, supra note 15, § 2.
Id.
ORTMAN,supra note 6,

Id. at 6.

at 34.

1240

HASTINGS LAW JOURNAL

[Vol. 53

"An estimated 80% of those in the prison population can be
diagnosed as having a personality disorder and/or mental illness, most
commonly antisocial personality, schizophrenia, and bipolar
disorders. An estimated 92% of these individuals also have substance
abuse problems."'"
Because dually diagnosed individuals have
substance abuse disorders, it is logical to assume that many dually
diagnosed inmates were convicted for drug-related offenses. The
prosecutorial discretion inherent in the drug treatment courts allows
District Attorneys to exclude dually diagnosed drug offenders from
diversion programs. "The presence of a mental illness should not be
used as a reason for excluding individuals; it is important to keep drug
court open to everyone."1 " Therefore, it is important to eliminate
prosecutorial discretion so that dually diagnosed drug offenders have
the same chance of receiving treatment as drug offenders without cooccurring psychotic disorders. The Arizona and California Acts
mandate diversion for all non-violent diug offenders who meet the
eligibility requirements, and thus, under these initiatives, dually
diagnosed drug offenders are guaranteed treatment.
The Arizona and California Acts ensure that dually diagnosed
drug offenders are given the chance to participate in diversion
programs, and therefore it is necessary that the programs are
equipped to address the needs of mentally disordered participants.
There is a growing consensus among those who treat dual diagnosis
patients that both disorders must be addressed from the beginning
and throughout treatment. Their experience with this population
indicates that a relapse into drinking and drug use will almost
inevitably lead to an exacerbation of psychiatric symptoms, and
conversely, an increase of emotional or mental disturbance will
result in a return to substance use. If the substance abuse problem
is ignored or overlooked, the effective treatment of the psychiatric
disorder will not be possible because of the cognitive, emotional,
and functional impairment caused by the continued drug use. If the
psychiatric problem is not addressed, there is an increased risk that
the patients will continue using drugs or relapse in order to cope
with their unresolved problems. '5
In order to effectively rehabilitate dually diagnosed drug
offenders, diversion programs 'provide psychiatric treatment, as well
as substance abuse treatment. '
DTEF hypothesizes that:
183. Id.
184. DRUG CT. CLEARINGHOUSE & TECHNICAL ASSISTANCE PROJECr, U.S. DEP'T
OF JUST.,
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If substance abusing offenders can be accurately and effectively
assessed as to their Risk/Need level and degree of substance abuse
problem; and substance abusing offenders can be matched with the
intervention that most effectively recognizes their special
population cognitive therapeutic needs[,] [t]hen substance abusing
offenders' criminogenic needs and substance abusing behaviors can
be reduced and/or eliminated; substance abusing offenders' quality
of life will improve through recovery; substance abusing offenders
will be less likely to commit future offenses and community safety
will be increased; and jails/prisons will be primarily reserved for
violent and chronic offenders."
Therefore, under the Arizona Act, treatment intervention is
prescribed based upon the offender's need, which is derived through
an assessment protocol, and the most appropriate services are offered
to the offender."8 The Act incorporates a continuum of "best
practices" services, as opposed to relying on a singular program
intervention.1" The continuum is comprised of: "Substance Abuse
Education Programming for low-risk offenders, Standard and
Intensive Outpatient Programming for medium-low risk to medium
high-risk offenders, and Day-Treatment, Short Term and Long Term
Residential for high risk offenders."'" A pre-treatment Motivational
Enhancement component is available for offenders who are assessed
as not yet ready to benefit from treatment. 9' The Arizona Act
establishes an extremely important precedent, which is that of
catering treatment modalities to the specific needs of each drug
offender. Non-violent, dually diagnosed drug offenders have a right
to effective treatment, and this cannot be achieved unless they are
provided vith simultaneous psychiatric and substance abuse
treatment.
Conclusion
Given the link between drugs and crime, reducing the number of
drug-dependent criminals would decrease the amount of drugs
consumed, the size of illegal drug markets, the number of dealers, and
the incidence of drug-related crime and violence. The corrections
and treatment professions must join in common purpose to break the
tragic cycle of drugs and crime by reducing drug consumption and
recidivism among individuals in the criminal justice system. We
should accelerate the expansion of programs that offer alternatives to
187. DTEF, supra note 173, at 4.
188. Id.
189. Id. at 3.
190. Id. Seventy three and nine-tenths percent of the probationers used the outpatient
therapy. Id. at 5.
191. Id. at 3.
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imprisonment for non-violent drug offenders.... Many juvenile and
adult offenders who abuse or are dependent on drugs and alcohol
also have co-occurring mental disorders and primary health care
needs.... To be maximally effective, treatment must address these
co-occurring health conditions.... The end result will be fewer
addicts and drug users, less demand for drugs, reduced drug
trafficking, decreased drug-related crime and violence, safer and
healthier communities, and fewer people behind bars."
The United States' War on Drugs has focused its efforts on the
penalogical goals of deterrence, incapacitation, and retribution by
increasing criminal penalties for the sale and possession of illegal
drugs. 3 However, "drug possession and use is not simply a law
enforcement/criminal justice problem but a public health problem
with deep roots in society."19 The AMA, the ABA, the National
Drug Control Office, and the CDC consider drug abuse a disease, and
the medicalization theory of drug abuse supports the argument that
drug offenders should be treated.9
Further, the APA classifies
substance abuse as a mental disorder and many courts interpret the
Eighth Amendment to provide for a right to psychiatric treatment for
mentally disordered inmates."' Therefore, "whether one employs a
cost benefit analysis or just good sense, effective drug abuse
treatment is the only answer to reducing drug-related criminal
cases."19 7 Drug treatment courts provide participants a chance to
recover from drug addiction, get an education, be exposed to
employment opportunities, and obtain a dismissal or significant
reduction of criminal charges.19 However, drug treatment courts
operate via judicial and prosecutorial discretion, which lead to unfair
and arbitrary decision-making.' 99 The Arizona and California Acts
provide defendants with an opportunity to receive treatment,
education and employment opportunities, and a dismissal of criminal
192.
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charges upon completion of an outpatient program.2°0 Moreover, the
Arizona Act prescribes treatment based on each individual offender's
needs,2 ' which allows dually diagnosed participants the chance to
receive simultaneous psychiatric and substance abuse treatment. The
Arizona and California Acts do not, however, allow for judicial or
prosecutorial discretion.2
The Arizona and California Acts
represent a solution to the drug-abuse problem, which eliminates the
negative aspects of the rehabilitative ideal while maintaining the
positive effects of treating the addictions underlying drug-related
crimes. Thus, states throughout the country would benefit greatly
from the adoption of legislative initiatives similar to the Arizona and
California Acts.
Drug addiction.., is not a police problem; it never has been and
never can be solved by policemen. It is first and last a medical
problem, and if there is a solution it will be discovered not by
policemen, but by scientific and competently trained medical
experts whose sole objective will be the reduction and possible
eradication of this devastating appetite. 3
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